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Donna R. Searcy, Secretary a"“&m
Federal Communications Commission

1919 M Street, N.W., Room 222

Washington, D.C. 20554

Re: MM Docket No. 92-317
Milford, Iowa—mmmmm

Dear Ms. Searcy:

Transmitted herewith, on behalf of Milford Broadcasting
Company, are an original and six (6) copies of its Opposition to
Motion to Enlarge Issues. Attached to the Motion is an Affidavit
of Kevin W. Galbraith, which has been attested to by a notary
public. A telecopied version of Mr. Galbraith’s signature is being
filed today. The original Affidavit will be filed as a supplement
upon its receipt by the undersigned counsel.

If there are any questions concerning this matter, please do
not hesitate to contact the undersigned. ;

cc: Hon. Edward Luton
Paulette Laden, Esq.
Richard F. Swift, Esqg.






Specifically, Mayer seeks to determine whether Kevin Galbraith, one
of MBC’s principals and source of financing for MBC’s proposed

facilities, has the financial wherewithal to meet his commitment to

MBC.

2, The basis for Mayer’s Motion is its conclusion that the
information contained in the documents exchanged by MBC during
discovery lacks sufficient detail and thus, does not support Kevin
Galbraith’s ability to loan money to MBC. Specifically, Mayer
charges that Mr. Galbraith’s failure to identify or itemize his
current assets in stocks and bonds eliminates their consideration
as an available source of financing. Further, Mayer claims that
failure to define what constitutes cash equivalents on Mr.
Galbraith’s financial statement, or to indicate what percentage of
the total is cash, is equally fatal. Mayer’s conclusion is simply

and indisputably wrong.
MBC HAS MORE THAN SUFFICIENT FUNDS AVAILABLE

3. MBC has more than adequately met its burden under the
Commission’s requirements for establishing its financial ability.
In recognition of the importance of securing committed funds for
construction and operation of its proposed facilities, MBC
established the availability of $650,000 to cover the estimated
$400,000 in costs. (See MBC application, FCC Form 301, Section

IIT). Moreover, an accurate analysis of the information contained



in the Base Plan and Alternative Plan of financing, prepared and
reviewed by Kevin Galbraith in support of his determination of his
financial ability, reveals that more than sufficient funds are
available to MBC to cover the costs associated with the proposed
Milford station. In fact, at the time he agreed to make the
necessary funds available to MBC, Mr. Galbraith had close to a
million dollars in liquid assets available, an amount two and one

half times MBC’s estimated costs. As a result, there is simply no
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4. In its application, MBC estiﬁated the total funds
necessary to construct and operate its proposed Milford station to
be $400,000. (See MBC application, Section III, Question No. 2).
Kevin Galbraith, a principal of MBC, certified that sufficient
funds were available to MBC from a committed source to construct
and operate its Milford facility for three months without revenue.
(See MBC application, Section III, Question No. 1). The source of
these committed funds is Kevin Galbraith, the same person who

certified to the availability of those funds. 1Id.

5. In determining whether he had the funds available to
commit to the Milford project, Mr. Galbraith thoroughly reviewed
his personal resources. (See attached Affidavit of Kevin W.
Galbraith, Exhibit 1 hereto). As described in his Affidavit, Mr.
Galbraith was aware of the importance of the financial

certification contained in MBC’s application and thus, he carefully




considered and contemporaneously documented the funds he had

available to commit to the project.

6. Mr. Galbraith prepared two plans of financing, a Base
Plan which, by itself, adequately demonstrates the availability and
liquidity of necessary funds, and an Alternative Plan, which would
be relied upon if necessary to provide additional funds. (Both
plans are attached to Mayer’s Motion as Exhibits Nos. 1 and 2,
respectively). Mr. Galbraith’s Base Plan of Financing indicates
that he had $716,265 available in liquid assets. These assets are
categorized as "cash and cash equivalents", "marketable securities"
and a "note/loan receivable". Mr. Galbraith’s Alternative Plan of
Financing shows available liquid assets of an additional $282,000,

categorized as "marketable securities"”.

7. Mayer argues that because Mr. Galbraith’s Base Plan
neither defines the category of cash and cash equivalents nor
specifically describes the marketable securities, MBC can claim no
credit for those amounts. (Motion at pp. 4-5). Mayer bases this
allegation upon her erroneous belief that the FCC, following its
1989 revision to FCC Form 301, now requires applicants "to identify
and itemize current assets in stocks and bonds". However, Mayer
cites nothing in the FCC’s Order revising FCC Form 301 or the form
itself to support this claim. Rather, Mayer references two Review

Board cases decided more than twenty years ago, long before the



FCC’s 1989 revision of Form 301.2 While MBC adamantly disputes
Mayer’s assertion, as detailed below, even if this were the
applicable standard, Mr. Galbraith had sufficiently reviewed the
details of his personal wealth prior to agreeing to commit the

required funds to MBC.

8. In 1989, the Commission revised FCC Form 301 in an effort
to eliminate the filing of sham applications. 1In doing so, the
Commission determined that it was necessary to return to past
requirements that applicants carefully consider their ability to
finance their proposed facilities prior to certifying their
financial qualifications. The revised instructions to FCC Form 301
identify the kind of information which must be reviewed by
applicants seeking to rely upon the financial commitments of
individuals agreeing to furnish funds. Nowhere 1in these
instructions does the Commission require delineation, such as that
suggested by Mayer, of line items contained in personal financial
statements. Rather, the instructions require that such statements
show sufficient assets, in excess of liabilities, are available to

the individual who has committed funds to the applicant.?

2 MBC submits that the standard used by the Board in each
of the cases cited by Mayer is inapplicable here.
However, assuming arquendo, that itemization of stocks
and proof of marketability was required to discern
financial ability, MBC has met this standard. See infra.

3 In light of the degree of specificity contained in these
instructions and the Commission’s concern that applicants
investigate the certainty of their financial commitments,
had the Commission required itemization it would have
done so explicitly.






Galbraith’s broker in March 1991.% This information provided
adequate contemporaneous support for Mr. Galbraith’s representation
of the value of the marketable securities he owned and identified

in MBC Base Plan and Alternative Plan of Financing.

11. Finally, Mayer implies that the absence of a line item
identifying gll liabilities on Mr. Galbraith’s financial statements
indicates that he failed to consider his outstanding liabilities in
determining his financial ability. Again, Mayer is wrong. At the
time his financial plans were prepared, Mr. Galbraith did consider
his outstanding 1liabilities. Although not detailed in his
financial statements, Mr. Galbraith did have three outstanding
mortgages at the time he agreed to make the loan to MBC.‘ As stated
in his Affidavit, Mr. Galbraith-viewed these obligations to be
long-term liabilities. However, even when the portion of these
liabilities which the Commission considers current are taken into
account, those payments due in a one year period total only
$77,176. (See Affidavit of Kevin Galbraith). When subtracted from
the assets contained in Mr. Galbraith’s Base Plan, the remaining
available funds are $639,089, more than sufficient to cover the
$400,000 committed to MBC. When added to the $282,000 available in
the Alternative Plan, simple arithmetic reveals that Mr. Galbraith

has $921,089 in unencumbered funds - more than two times the total

4 Although publicly traded, two of the stocks owned by Mr.
Galbraith were not always listed in all circulated
financial newspapers. A quote from the broker for these
two stocks, whose combined value was $31,000, was the
most recent information available. (See Affidavit).
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13. In light of the foregoing, no useful purpose will be
served by the addition of the issues requested by Mayer. As such,
the Motion to Enlarge Issues filed by Sharon A. Mayer must be

DENIED.

Respectfully submitted,

MILFORD BROADCASTING CO.

s (] MOM M ‘

#da J. kard
Pamela C. Cooper

Roberts & Eckard, P.C.
1919 M Street, N.W.
Suite 222

Washington, D.C. 20006
(202) 296-0533

Its Attorneys

March 29, 1993
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I,

Eckard,

CERTIFICATE OF SERVICE

Linda J. Eckard, an attorney in the office of Roberts &

P-Co’

hereby certify that I have sent a copy of the

foregoing OPPOSITION TO MOTION TO ENLARGE ISSUES by U.S. mail,

postage pre-paid on this 29th day of March, 1993, to the following:

*By Hand

Honorable Edward Luton
Administrative Law Judge

Federal Communications Commission
2000 L Street, Second Floor

Stop Code 0900

Washington, D.C. 20554

Paulette Laden, Esqg.

Hearing Branch, Enforcement Division
Mass Media Bureau

2025 M Street, N.W.

Washington, D.C. 20554

Richard F. Swift, Esq.
Tierney & Swift
Suite 210
1200 18th Street, N w.
Washington, D.C. 20036
Counsel for Sharon A. Mayer

o

Linda J.
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